STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

THOVAS E. HALE, GEORGE LEW S,
PAUL F. MJURPHY, BERNARD STRI CKMEI ER, )

)

Charging Parties, ) Case No. LA-CO 16-H
V. Q' PERB Deci sion No. 693-H
CALI FORNI A FACULTY ASSCOCI ATI ON, )) July 26, 1988
Respondent . 5 |

Appearances; Paul F. Mirphy, on behalf of Charging Parties.

Bef ore Hesse, Chairperson; Porter, Craib and Shank, Menbers.
DECI SI ON AND ORDER

This case is before the Public Enpl oynent Rel ati ons Board
(Board) on appeal by Charging Parties of the Board agent's
di sm ssal, attached hereto, of their charge that the Respondent
viol ated section 3571.1, subdivision (b) of the Higher
. Educati on Enpl oyer-Enpl oyee Rel ations Act. W have feviemed
the dism ssal and, finding it to be free of prejudicial error
adopt it as the Decision of the Board itself.
| The unfair practice charge in Case No. LA-CO-16-H is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

By the Board



STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
Los Angeles Regional Office

3530 Wilshire Blvd.. Suite 650

Los Angeles, CA 90010-2334

(213)736-3127

January 29, 1988

Paul Mur phy

Mat hemat | cs Depart ment _ _
California Polytechnic State University
San Luis Qbispo, California 93407

Re: LA-CO 16-H Thonmas E. Hale, George Lew s, Paul Mirphy,
and Bernard 3r1CKknel er C\1/"| (al1tornia Faculty Assoclation
DS SSAL COF UNFATR PRACTI CE"CHARGE

Dear M. Muirphy:

The above-referenced unfair practice charge, filed on October
29, 1987, alleges that a‘field representative of the California
Faculty Association (Association) made false statements about
Charging Parties and that the Association failed to resolve
their complaints about the matter, thereby interfering with
Charging Parties' I’IQiht_S guaranteed by the Higher Educational
Employer-Employee Relations Act (HEERA). This conduct is
aHdIeged to violate Government Code section 3571.I(b) of the

| indicated to you in my attached letter dated January 20, 1988
that the above-referenced charge did not state a prima facie
case. Yau were advised that it there were any factual
inaccuracies or additional facts which would correct the
deficiencies explained in that |letter, you should amend the
charge accordingly. You were further advised that unless you
amended the charge to state a prima facie case, or withdrew it
prior to January 27, 1988, it would be dismissed.

| have not received either a request for withdrawal or an
amended charge and am therefore dismissing the charge based on
the facts and reasons contained in my January 20, 1988 letter.
In our telephone conversation of today, January 29, 1988, you
confirmed with me that an amended charge will not be filed.

Right to Appeal

Pursuant to Public Employment Relations Board regulations, you
may obtain a review of this dismissal of the charge by filing
an appeal to the Board itself within twenty (20) calendar days
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after service of this dismssal (California Admnistrative
Code, title 8, section 32635(a)). To be tinely filed, the
original and five copies of such appeal nust be actually
received by the Board itself before the close of business
(5:00 p.m ), or sent by telegraph, certified or Express United
States mail postmarked no later than the |last date set for
filing. Code of Cvil Procedure section 1013 shall apply.
(See section 32135.) The Board's address is:

Public Enpl oynent Rel ations Board
1031 18th Street
Sacranment o, CA 95814

If you file a tinely appeal of the refusal to issue a
conplaint, any other party may file wth the Board an original
and five copies of a statenent in opposition wthin twenty

cal endar days followng the date of service of the appeal
(section 32635(h)).

Servi ce

Al'l docunents authorized to be filed herein nust also be
"served" upon all parties to the proceeding, and a "proof of
servi ce" mnust acconpany each copy of a docunent served upon a
party or filed wth the Board itself. (See section 32140 for
the required contents and a sanple form) The docunent wll be
consi dered properly "served" when personally delivered or
deposited in the first-class nmail postage paid and properly
addr essed.

Ext ensi on of Tine

A request for an extension of time in which to file a docunent
with the Board itself nmust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |east three cal endar days before the
expiration of the tine required for filing the docunent. The
request must indicate good cause for and, if known, the
position of each other party regarding the extension, and shall
be acconpani ed by proof of service of the request upon each
party (section 32132).
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Final Date

If no appeal is filed within the specified tine limts, the
dism ssal will becone final when the tine Iimts have expired,.
Si ncerely,

JOHN SPI TTLER
Acting GCeneral Counsel

B
Y DONN) GTNQEZA
Regional Attorney
Attachment

cc: Glenn Rothner, Esg.



STATE OP CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
Los Angeles Regional Office
3530 Wilshire Blvd. Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

January 20, 1988

Paul Murphy

Mathematics Department ' _ _
California Polytechnic State University
San Luis Obispo, California 93407

Re: LA-CO-16-H, Thomas E. Hale, George Lewis, Paul Murphy,
I | Siricl ; Tl e | .
Dear Mr. Murphy:

The above-referenced unfair practice charge, filed on October
29, 1987, alleges that a field representative of the California
Faculty Association (Association) made false statements about
Charging Parties and that the Association failed to resolve
their -complaints about the matter, thereby interfering with
Charging Parties' rlgiht_s guaranteed by the Higher Educational
Employer-Employee Relations Act (HEERA). This conduct is
ﬁlleged to violate Government Code section 3571.1(b) of the

My investigation revealed the following facts. Eileen Sullivan
is"a Regional Service Coordinator with the Association and has
res_?o_nsubl_llty for representing employees in the bargaining
unit in grievance matters. In this capacity, Sullivan
represented Alfred Bachman in a grievance challenging the
refusal of the Mathematics Department of the California
Polytechnic State University, San Luis Obispo (University) to
promote him.

An arbitration was scheduled for September 26, 1986 in
connection with the grievance. Prior to this date, Philip S.
Bailey, Dean of the School of Science and Mathematics, met with
Charging Parties on September 16, 1986 for the purpose of
preparing for  the arbitration and possible settlement
negotiations.
Accordin? to a chronology of events prepared by Charging
Parties from notes of Dr. Murphy and submitted to the
Association (Attachment 5 to charge) , Charging Parties were
discussing their testimony as potential witnesses. Chargln?
Parties allege that they "kept confidential all discussions from

: 'Thomas ~ E. Hale is Chair of the Mathematics Department,
George M. Lewis and Paul E. Murphy are Professors of
Mathematics, and H. Bernard Strickmeier is Chair of the
Mathematics Department Peer Review Committee.
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this neeting concerning the Bachman case. Dean Bail ey
contacted Dr. Mirphy again on Septenber 17 to discuss the
status of the negotiations and solicited comrents concerning
the possible settlenent. On Septenber 18, Dean Bailey infornmed
Dr. Murphy that Eileen Sullivan had called a representative for
the University, Tom Trager, and alleged that Charging Parties
had "used threats and intimdation in order to influence the
selection of [the] 1986-87 School Peer Review Commttee."
Charging Parties denied and continue to deny that they had had
any contacts with others concerning the School Peer Review
Committee. Sullivan allegedly repeated her charges agai nst
Charging Parties in settlement discussions with Dean Bailey on
Septenber 19. Sullivan, according to Bail ey, had charged that
sone nenbers of the Mathematics Departnment, with some degree of
i nvol venent by Charging Parties, were calling nenbers of other
departnments in an effort to influence the election of
"anti-Bachman" nmenbers to the School Peer Review Committee.
This activity and other unspecified activities were allegedly
described by the terns "Bachman bashing,” "gutter slinge,"”
"threatening,” and "tanpering." Sullivan is alleged to have
made simlar statenents to Dr. Hale on Septenber 30, 1986.

In a letter dated Cctober 9, 1986 to Edward R Purcell, GCeneral
Manager of the Association, CGeorge Lewis conplained that
Sullivan slandered himin the settlenent negotiations. Purcel
responded in a letter dated COctober 22, 1986 stating that he
had di scussed the matter with "several principals" and failed
to accept Lewi s! characterization of Sullivan's conduct as

i nvol ving sl ander.

In a letter to Purcell, dated January 22, 1987, Charging
Parties demanded Sullivan be reprimanded and reassigned to

anot her canmpus. They clained that Sullivan's use of slander
violated their academ c freedom "to exercise [their]

prof essi onal judgenent in a personnel action wthout fear of
retaliation, harassnent [sic] and intimdation by a union
staff nenber who mght disagree with that judgenent." Charging
Parties attached to this letter a Septenber 26, 1986 letter
from Dean Bailey to Sullivan in which Bailey challenged
Sullivan to substantiate her charges after noting he had asked
the Charging Parties to respond to Sullivan's statenents, sone
of which are quoted in the letter. Paul B. Wrthman, Associate
General Manager of the Association, responded in a letter dated
February 4, 1987, promsing to investigate their charges.

In a letter dated April 27, 1987 fromthe Charging Parties to
Purcell, the Charging Parties claimthat the Association had
failed to investigate the charges against Sullivan. They also
acknow edge that Purcell had indicated to themthat the source
of information serving as the basis for Sullivan's statenents
was other faculty nenbers of the departnent. Purcell responded
to this letter in his own dated April 29 in which -he clains to
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have reviewed the docunentation provided to him by the Charging
Parties and prom ses to consider any other material submtted.

In addition, Charging Parties conplained to the Association in
a letter dated April 28, 1987 that student evaluations of other
menbers of the departnent, including at |east one of the
Charging Parties, was presented in support of Bachman's request
for reconsideration of the pronotion decision by the School

Peer Review Cormittee. They intimated that Sullivan was
involved in this breach of confidentiality and demanded t hat
her involvenent be investigated.

In another letter to Purcell fromH Bernard Strickneier dated
April 28, 1987, Purcell is chastized for failing to make an
on-site investigation and for curtailing Wrthman's

i nvestigation.

On May 5, 1987, Charging Parties wote another letter to
Purcell taking issue with previous statenents of Purcell and
demandi ng conpl etion of thé investigation of Sullivan.

Finally, in a letter dated Septenber 23, 1987, Worthman
expresses his regret that the settlenment negotiations on the
Bachman matter did not resolve their concerns and that the
matter will be arbitrated. He defers any further discussion of
the conplaints until the arbitration is conpleted.

Charging Parties contend that based upon Worthman's Septenber
23, 1987 letter, the Association has indicated it has no
intention of fulfilling its promse to investigate the Sullivan
matter because the issues in Bachman's arbitration are

unrel ated to the charges against Sullivan. By failing to
intercede in the matter they claimthe Association has all owed
Sullivan to interfere with Charging Parties' rights guaranteed
by the HEERA, nanely, the right to participate in the peer
review process and to exercise academc freedom It is
contended that these rights are guaranteed by Governnent Code

sections 3561(b) and (c).

Based on the facts described above, the charge as presently
witten fails to state a prima facie violation of the HEERA for
the reasons which foll ow

Interference with GQuaranteed Ri ghts

In determ ning whether a prinma facie violation of section
3571. 1(b) of the HEERA has been stated, PERB will analyze the
case according to the principles applicable for violations of
3571(a), the parallel provision prohibiting enployer
interference and reprisals. Service Enployees |nternationa
Uni on, Local 99 (Kimett) (1979) PERB Deci si on No. 106.

Al 't hough Kimmett arose under the Educational Enpl oynent
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Rel ations Act (EERA), the statutory provisions regarding
interference under the EERA and HEERA have been treated
simlarly. Regents of the University of California (1983) PERB
Deci sion No. 308-H In order to state a prina faclie violation
for interference, the Charging Parties nust allege facts
denonstrating that the Association's conduct tends to or does
result in some harmto rights of Charging Party guaranteed. by
the HEERA. Carlsbad Unified School District (1979) PERB

Deci si on No. 809.

As a prelimnary matter, the allegation that the Association
interfered with Charging Parties' rights through its defamatory
statenments appears to be barred by the six nonth statute of
[imtations. CGovernnent Code 3563.2(a). These statenments were
made in Septenber 1986 and the charge was filed on Cctober 29,
1987, nearly one year later. Although the statute of
[imtations nay be tolled under one of several exceptions,
there are no facts to indicate that the only one applicable to
this case, the doctrine of equitable tolling, could be
recogni zed here. The injured party nust have nore than one

| egal remedy avail able and pursue the alternative one in
reasonable good faith. San Dieguito Union H gh School District
(1982) PERB Decision No. 194 Witing lTefters and requesiing
an investigation from the Association would not appear to
satisfy this requirenent, since the Association is not a
judicial body or other tribunal.

Charging Parties contend that Government Code sections 3561(b)
and (c) create substantive rights guaranteed by the HEERA 2

2Section 3561(b) provides:

The Legislature recognizes that joint

deci si onmaki ng and consul tati on between
admni stration and faculty or academc

enpl oyees is the |ong-accepted manner of
governing institutions of higher |earning and
is essential to the performance of the
educational m ssions of these institutions,
and declares that it is the purpose of this
chapter to both preserve and encourage that
process. Nothing contained in this chapter
shall be construed to restrict, limt or
prohibit the full exercise.of the functions of
the faculty in any shared governance
mechani snms or practices, including the
Academ ¢ Senate of the University of
California and the divisions thereof, the
Academi c Senates of the California State
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Al'though it is not clear that these provisions do create any
rights redressable through the unfair practice procedure, even
assum ng arguendo that they do, the statenments nmade woul d not
constitute a violation of the HEERA. The test for whether
statenments constitute interference or coercion depends upon
whet her, wunder the existing circunstances, they reasonably tend
to interfere or coerce in the exercise of guaranteed rights,

not whet her the enployee subjectively perceives the statenments
in that manner. Covis Unified School District (1984) PERB
Deci sion No. 389.7 Since Sullitvan has not threatened to take
any adverse action against Charging Parties and has no direct
authority to affect their enploynent status as a consequence of
their participation or non-participation in the peer review
process, there is no reasonable tendency to interfere with such
activity. In the context of an advocate stating her position
in settlenment negotiations, allegedly false or exaggerated
statenments would not appear to carry such authority within the
wi der academ c community so as to significantly deter
individuals fromcontinuing to participate in peer review In
addition, the facts alleged-do not indicate that Sullivan
intended for her statenents to be republished to other nenbers
of the faculty or even to Charging Parties. Nor do they
indicate that the statenents were in fact republished to other
third parties or that the reasonable and probabl e consequence of

(footnote 2, con't)

Uni versity, and other faculty councils, wth
respect to policies on academ c and professiona
matters affecting the California State
University, the University of California, or
Hastings College of the Law. The principle of
peer review of appointnment, pronotion, retention,
and tenure for academ c enpl oyees shall be
preserved.

Section 3561(c) provides:

It is the policy of the State of California to
encourage the pursuit of excellence in teaching,
research, and learning through the free exchange
of ideas anong the faculty, students, and staff

of the University of California, Hastings College
of the Law, and the California State University.
Al'l parties subject to this chapter shall respect
and endeavor to preserve academc freedomin the
University of California, Hastings College of the
Law, and the California State University.
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her conduct would be that the statenments would be republished
to persons other than the Charging Parties and her imedi ate
audi ence.

An additional reason for concluding that the statenents do not
violate the HEERA is that Governnent Code section 3571.3
provi des that:

The expression of any views, argunents, or
opi nions or the dissem nation thereof,
whether in witten, printed, graphic, or
visual form shall not constitute, or be
evidence of, an unfair |abor practice under
any provision of this chapter, unless such
expression contains a threat of reprisal,
force, or prom se of benefit.

This provision would serve to protect such statenents as
"gutterslinme," "Bachman bashing," and the |ike, since no facts
are alleged to indicate acconpanying threats or inducenents.

Al so, under precedential authority, PERB has ruled that speech
by union activists is protected so long as it is related to
matters of legitimate concern to enployees as enployees and is
not so "opprobrious, flagrant, insulting, defamatory,

i nsubordi nate, or fraught with malice" (M. San Antonio
Community College District (1982) PERB DecrsSion No. 224) as to
cause substanti a rsruption of or material interference with
school activities." (R chnond Unified School District (1979)
PERB Deci sion No. 99; "Rancho santilago cCommunity ColTege
District (1986) PERB DECTSIon NO. ©O0Z) Tn Rancho sant! ago
PERB-TOUNd to be protected statenents chargFng tne enproyer
with falsifying teacher evaluations for purposes of political
retaliation, invading privacy, and admnistrative neddling to
break up faculty departnents. Id. Although these free speech
rule cases do not specifically =address the scope of protected
speech when statenents are nmade by an union official against

ot her nmenbers of the bargaining unit, they do recognize the
general proposition that speech in the context of union

activities is accorded generous protection. In the specific
context of grievance activities this notion has al so been
recogni zed to pronote inportant statutory purposes. It has

been held pursuant to the Labor Managenent Rel ations Act that
statenents nade by grievance representatives during the
processing of a grievance are privileged and cannot support a
i bel action because were it otherw se, "the |ikelihood of the
attai nnent of peaceful adjustnents or disposition of the issues
i nvol ved between [the parties] through the conference or
bar gai ni ng processes would be greatly decreased."” GCeneral

Mot ors Corporation v. Mendicki, 367 F.2d 66 [63 LRRWF225+

“ot+—C-t—2 66—



LA- CO-16-H
January 20, 1988
Page 7

Breach of Duty of Fair Representation

The charge also fails to state a prima facie violation under
the theory of a breach of the duty of fair representation to
the extent that the Association nay have failed to discipline
Sullivan. A labor organization can breach its duty of fair
representation by engaging in conduct toward its Menbers that
is arbitrary, discrimnatory or in bad faith. Rocklin Teachers
Pr of essi onal Associ ation (Ronero) (1978) PERB Decl sion No.

124, However, this duty extends only to "activities that have
a substantial inpact on the relationships of unit nmenbers to

their enployers ... " and does not apply to those " . . .
activities which do not directly involve the enployer or which
are strictly internal union matters." Service Enpl oyees

I nternational Union, Local 99 (Kimett)T supra. TC 13 c¢lainmed

That thne Tmury to chargirng Partres 1n alTowng Sullivan to
continue in her post is that it interferes with their right to
participate in peer review activities. However, the selection
of the peer review comrttee is outside the scope of
representation and is hence-not a matter upon which these

enpl oyees rely upon their exclusive representative in dealings
with their enployer. Governnent Code section 3562(r). There
are no other facts to indicate that the failure to discipline
Sul l'ivan has any substantial inpact on Charging Parties

relati onship to their enpl oyer.

Finally, even if a duty is owed to discipline a grievance
representative, Charging Parties have failed to allege
sufficient facts to denonstrate that the Association has acted
in an "arbitrary, discrimnatory or bad faith manner." They
all ege that the Association reneged on Northman's promse to
"thoroughly investigate the matter."” They insist that Purcel
failed to give them an adequate opportunity to defend

t hensel ves because he was not forthcomng with the details
surrounding the alleged peer review tanpering. However, they
acknow edge that the Association has solicited witten
docunent ati on of their conplaints, has reviewed the material,
and has discussed the matter with "several principals.”

Wt hout more, the fact that they are dissatisfied with the
manner in which the investigation was conducted, or the lack of
corrective action, or that Purcell decided the investigation
was conpl ete, denonstrate arbitrary, discrimnatory or bad
faith conduct. Mreover, Northman's final communication does
not unequi vocally evidence an intent to close the matter.

For these reasons, the charge as presently witten does not
state a prima facie case. If you feel that there are any
factual 1naccuracies in this letter or any additional facts

whi ch woul d correct the deficiencies explained above, please
amend the charge accordingly. The anended charge should be
prepared on a standard PERB unfair practice charge formclearly
| abel ed First Amended Charge, contain all the facts and
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all egations you wish to make, and be signed under penalty of
perjury by the charging party. The anmended charge nust be
served on the respondent and the original proof of service nust

be filed with PERB. If | do not receive an anended charge or
wi t hdrawal fromyou before January 27, 1988, | shall dismss
your charge. If you have any questions on how to proceed,

pl ease call nme at (213) 736-3127.

Si ncerely,

DONN G NQzA

Regi onal Attorney



